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FEDERAL COURTS, FEDERAL CRIMES, 
AND FEDERALISM 
RoGERj. MINER* 
The forthcoming celebration of the bicentennial of the fram. 
ing of the United States Constitution provides us all with a spe-
cial opportunity to re-examine our national charter and the 
unique federal system it established. An important debate con-
cerning the need to refer to the intent of the Framers in inter-
preting the Constitution already is under way.' That there 
should be a debate over this issue seems curious to me, because 
judges and lawyers always begin their analysis of any document 
with an inquiry into the intention of the parties. It would seem 
especially important that they do so with a document as signifi-
cant as the Constitution. 
In this Article, I open the discussion on a different front, 
hoping perhaps to trigger another debate. I begin with the 
proposition that the enlarged criminal jurisdiction of the fed-
eral courts has led to an increasing federalization of the crimi-
nal law. Whether that proposition invokes a challenge to the 
system of dual sovereignty established by the Framers of our 
Constitution is the question I propose for debate. The discus-
sion should be of particular interest to those concerned with 
maintaining the traditional functions of the states and the vital-
ity of the Tenth Amendment.• Historically, of course, the de-
tection, apprehension, prosecution, and punishment of those 
accused of anti-social conduct have been considered state func-
tions of the most basic kind. 
As I see it, the growing use of the federal courts for criminal 
prosecutions is attributable to three factors: ongoing congres-
sional interest in the development of new criminal legislation, 
expansive interpretation of federal criminal statutes by the 
• Judge. United States Court of Appeals for the Second Circuit; Adjunct Professor, 
New York Law SchooL 
1. Ste, e.g., Brennan, Stevens 8c: Meese, Addresses-Construing Ike Constitution, 19 U.C. 
DAVIS L. REv. 2 (1985). 
2. The Tenth Amendment provides: .. The powers not delegated to the United States 
by the Constitution, nor prohibited by it to the States, are reserved to the States re-
spectively, or to the people:• U.S. CoNST. amend. X. 
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courts, and demands by state and local governments for federal 
assistance in criminal law enforcement. Add to these factors the 
vigor of some federal prosecutors in filling the gaps perceived 
to exist in state prosecutions, and we have the makings of a glut 
that threatens to overwhelm the federal courts-courts that 
were designed to handle a limited number of crimes affecting 
national interests. 
The restricted role intended for the federal government in 
regard to the exercise of criminal jurisdiction is apparent from 
a reading of the Constitution itself. Jurisdiction over criminal 
matters is referred to specifically in the Constitution in only four 
of the enumerated powers of Congress: the power to provide 
punishment for the counterfeiting of United States securities 
and coin,8 the power to "punish Piracies and Felonies commit-
ted on the high Seas and Offences against the Law of Na-
tions, "4 the power to exercise authority at the seat of federal 
government and in federal enclaves/ and the power to punish 
treason.6 Obviously, the Framers expected that general crimi-
nal jurisdiction wonld remain with the States. James Madison 
put it this way in Number 45 of the Federalist papers: 
The powers delegated by the proposed Constitution to the 
federal government are few and defined. Those which are to 
remain in the State governments are numerons and indefi-
nite. The former will be exercised principally on external ob-
jects, as war, peace, negotiation, and foreign commerce; with 
which last the power of taxation will, for the most part, be 
connected. The powers reserved to the several States will ex-
tend to all the objects which, in the ordinary course of af-
fairs, concern the. lives, liberties, and properties of the 
people, and the internal order, improvement, and prosperity 
of the State. 7 
Despite the limitations envisioned by Madison, the Constitu-
tion delegates to Congress a number of broad-ranging enu-
merated powers dealing with various matters of domestic 
concern. The Constitution also confers upon Congress the 
power to enact laws necessary and proper for the execution of 
those enumerated powers and for the execution of all other 
powers vested in the officers, departments and government of 
3. U.S. CoNST. art. I, § 8, d. 6. 
4. U.S. CoNST. art. I, § 8, d. 10. 
5. U.S. CONST. art. I,§ 8, d. 17. 
6. U.S. CONST. art. 3, § 3. 
7. ThE FEDERALIST No. 45, at 292-93 (J. Madison) (C. Rossiter ed. 1961). 
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the United States.8 The authority to adopt criminal legislation 
is derived from these provisions in our national charter. For 
example, the first criminal statute, enacted by the first Con-
gress in 1789, defined certain customs offenses9 and was based 
on the enumerated power to lay and collect taxes, duties, im-
posts, and excises. 10 The Crimes Act of 1790, the earliest fed-
eral criminal code, established penalties for four categories of 
prohibited activities within the exclusive jurisdiction of the fed-
eral government: felonies committed on the high seas, offenses 
directly affecting the operations of government, crimes com-
mitted within federal enclaves, and interference with the func-
tioning of the federal courts. 11 The offenses sanctioned in the 
Crimes Act either were mentioned specifically in the Constitu-
tion or established under the authority of the Necessary and 
Proper Clause. 
The Judiciary Act of 178912 divided jurisdiction for the trial 
of crimes against the United States between the district courts 
and the circuit courts. 18 As originally constituted, the circuit 
courts consisted of one district judge and two Supreme Court 
justices14 and had both trial and appellate jurisdiction}• The 
Act conferred upon the United States district courts jurisdic-
tion over all crimes and offenses "cognizable under the author-
ity of the United States, committed within their respective 
districts, or upon the high seas; where no other punishment 
than whipping, not exceeding thirty stripes, a fine not exceed-
ing one hundred dollars, or a term of imprisonment not ex-
ceeding six months, is to be inflicted .... " 16 Jurisdiction over 
crimes calling for greater punishments was vested in the circuit 
courts.17 
The very limited jurisdiction of the district courts was the 
cause of some inefficiency in the early criminal justice system. 
The minutes of the Supreme Court dated February 8, 1791 in-
clude a copy of a letter from James Duane, first judge of the 
8. u.s. CoNST. art. I, § 9, cl. 18. 
9. Act of july Sl, 1789, ch. 5, §§ 34-35, I Sta~ 29, 46. 
10. u.s. CoNST. art. I, § 8, cl. I. 
II. Ch. 9, § I, I Sta~ 112, 112. 
12. Ch. 20, I Stat. 73. 
13. Ch. 20, § 9, I Stat. at 76. 
14. Ch. 20, § 4. I Stat. at 74. 
15. See, ~g., ch. 20, §§ 4, 5 & 11, I Stat. at 74, 75 & 78. 
16. Ch. 20, § 4, I Stat. at 74. 
17. Ch. 20, § 11, I Stat. at 78. 
I HeinOnline ... 10 Harv. J. L. & Pub. Pol'y 119 (1987) I 
120 Harvard journal of Law & Public Policy [Vol. 10 
District of New York, to Chief Justice John Jay. Judge Duane 
advised that he had committed to custody one Goreham, 
Master of the Sloop Hiram, for "Breach of Revenue Laws ag-
gravated by Petjury" and one Seely, mate aboard the same ves-
sel, for landing a cargo of coffee at night without reporting. 
Noting that he was without jurisdiction to try these offenses by 
reason of the extent of punishment involved, Judge Duane re-
quested that a circuit court be convened in New York, and it 
was so ordered by the Supreme Court. 18 
It was not until 1891 that the circuit courts became circuit 
courts of appeals, exercising appellate jurisdiction only. 19 
Now, of course, the district courts have original jurisdiction of 
all offenses against the laws of the United States. 20 Some law-
yers describe the present-day courts of appeals as courts for the 
correction of district courts' errors, and for the perpetuation of 
their own. District judges compare circuit judges to soldiers 
who come onto the battlefield after the battle is over and shoot 
the wounded. One of my district judge friends swears that he 
once read a court of appeals opinion containing these words: 
"We reverse, substantially for the reasons stated in the decision 
of the court below." 
A significant expansion of the criminal jurisdiction of the fed-
eral courts to cover crimes traditionally punished under state 
law came about in the Reconstruction Period following the 
Civil War. Until that time, federal criminal law generally was 
restricted to conduct directly affecting the functions and opera-
tions of the national government. The original mail fraud stat-
ute, enacted in 1872 as part of a legislative package dealing 
with the post office, 21 was remarkable as an extension of federal 
authority into an area formerly thought to be of state concern 
only. To be sure, the statute was enacted in furtherance of the 
constitutional power of Congress to establish post offices and 
post roads, 22 and, despite several amendments over the years, 
proof of its violation still requires a showing of use of the mails 
to establish jurisdiction. •s This jurisdictional requirement has 
18. 1 THE DOCUMENTARY HISTORY OF 'lliE SUPREME COURT OF THE UNITED STATES, 
1789-1800, APPOINTMENTS&: PROCEEDINGS !86·87 (M. Marcus &:J. Perry eds. 1985), 
19. Act of March 3, 1891, ch. 517,26 Stat. 826. 
20. 18 u.s.c. § 3231 (1982). 
21. Act of june 8, 1872, ch. 335, § 301, 17 Stat. 283, 323. 
22. U.S. CoNST. art. I, § 8, cl. 7. 
23. 18 u.s.c. § 1341 (1982). 
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become attenuated, however, by virtue of the Supreme Court 
decision holding that the requirement is fulfilled if the use of 
the mails can be reasonably foreseen in connection with the 
scheme to defraud. 24 
Court decisions defining the scope of the fraudulent conduct 
proscribed also have extended the reach of mail fraud prosecu-
tions. Originally designed to prevent the misuse of the postal 
system, the mail fraud statute has evolved by judicial interpre-
tation into a vehicle for the prosecution of an almost unlimited 
number of offenses bearing very litde connection to the mails, 
which would ordinarily be prosecuted in the state courts. Cases 
involving official corruption at the state and local levels have 
been introduced into the federal courts under the umbrella of 
mail fraud, with the courts finding actionable fraud where the 
corrupt officials can be said to have deprived the citizenry of 
intangible rights to their honest, loyal, and faithful services. 
Ironically, this theory of breach of fiduciary duty found expres-
sion in a case in which the court said "[w]e are cognizant of the 
problem of the ever expanding use of the mail fraud statute to 
reach activities that heretofore were considered within the ex-
clusive domain of State regulation. "25 
In recent years the courts have sustained mail fraud convic-
tions or indictments of a local political leader whose special re-
lationship with the local government was considered sufficient 
to impose a public duty upon him, 26 of an employee said to 
have breached a duty to disclose material information to his 
employer,27 of a corporate officer for diversion of corporate 
funds to unknown purposes,28 and of an attomey for a fraud 
generated by a conflict of interest.29 
A similarly broad range of activity is encompassed by the 
wire fraud statute, 30 the twin of the mail fraud provision. Under 
that statute, tjJ.e conviction of a man who established a bogus 
24. Pereira v. United States, 347 U.S. I, 8-9 (1954). 
25. United States v. Mandel, 591 F.2d 1347, 1357 (4th Cir.), ti/f'd on rekaring, 602 
F.2d 653 (4th Cir. 1979) (en bane), ctrL denied, 445 U.S. 961 (1980). 
26. United States v. Margiotta, 688 F.2d 108 (2d Cir. 1982), urL cknied, 461 U.S. 913 
(1983). 
27. United States v. Newman, 664 F.2d 12 (2d Cir. 1981), cerL cknied, 464 U.S. 863 
(1983); United States v. Von Barta, 635 F.2d 999 (2d Cir. 1980), cert. denied, 450 U.S. 
998 (1981). 
28. United States v. Weiss, 752 F.2d 777 (2d Cir.), urL denied, 106 S. Ct. 308 (1985). 
29. United States v. Bronston, 658 F.2d 920 (2d Cir. 1981), ceeL cknied, 456 U.S. 915 
(1982). 
so. 18 u.s.c. § 1343 (1982). 
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talent agency for the purpose of meeting and seducing young 
women was affirmed.81 
Chief Justice Burger has written that "[w]hen a 'new' fraud 
develops-as constantly happens-the mail fraud statute be-
comes a stopgap device to deal on a temporary basis with the 
new phenomenon, until particularized [federal] legislation can 
be developed and passed to deal directly with the evil. "82 To 
my mind, that statement raises these important issues: whether 
there is a need for a proliferation of criminal statutes to deal 
with matters already covered under the mail fraud heading; 
whether the expanded interpretation of mail fraud implicates 
the Sixth Amendment right to be informed of the nature and 
cause of the accusation; and, most important, whether there is a 
place for state criminal law in the formulation of responses to 
new varieties of fraud. 
As a fount offederal criminal jurisdiction, the power of Con-
gress to establish the post office pales into insignificance in 
comparison with its power to regulate commerce among the 
several states. 88 At the turn of this century, Congress found the 
need to respond to problems the States could not resolve and 
began to enact criminal legislation to fulfill that need under the 
guise of protecting the channels of interstate commerce. The 
Lottery Act, 84 prohibiting the transportation of lottery tickets 
in interstate commerce, and the Mann Act,85 prohibiting the 
movement of women across state lines for prostitution, were 
early examples of such laws. In upholding the constitutionality 
of these two Acts, the Supreme Court rejected Tenth Amend-
ment violation arguments, 86 as well as contentions that the 
commerce power was not broad enough to support the legisla-
tion.87 Thus reinforced by the Supreme Court, Congress 
pushed on to adopt new criminal statutes purportedly protec-
tive of interstate commerce channels, supposedly responsive to 
problems unreachable by state law, and always intrusive into 
areas previously of exclusive state concern: transportation of 
31. United States v. Condolon, 600 F.2d 7 (4th Cir. 1979). 
32. United States v. Maze, 414 U.S. 395, 405-06 (1974) (Burger, CJ., dissenting). 
33. U.S. CoNST. art. I, § 8, d. 3. 
34. Ch. 191, 28 StaL 963 (1895) (current version codified at 18 U.S.C. §§ 1301-07 
(1982)). 
35. White Slave Traffic (Mann) Act, ch. 395, 36 Stat. 825 (1910) (codified as 
amended at 18 U.S.C. §§ 2421-24 (1982)). 
36. Champion v. Ames, 188 U.S. 321 (1903). 
37. Hoke v. United States, 227 U.S. 308 (1913). 
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stolen vehicles,38 kidnapping,•• flight to avoid prosecution,40 
and theft from interstate commerce.41 
When the Supreme Court upheld the authority of Congress 
under the Commerce Clause to regulate intrastate activity af-
fecting interstate commerce, 42 the stage was set for the most 
expansive intervention of the federal government in crime con-
trol since the beginning of the Republic. This extremely broad 
interpretation of the commerce power has enabled Congress to 
provide for the prosecution of local racketeering under the 
Hobbs Act, •• which punishes those who affect commerce by 
robbery or extortion; the Travel Act,44 which prohibits inter-
state travel in conjunction with various forms of unlawful activ-
ity; the Extortionate Credit Transaction Act, 45 which outlaws 
extortionate credit transactions or "loansharking;" and, in re-
cent years, the all-purpose Racketeer Influenced and Corrupt 
Organizations Act.•6 
Whether the Constitution permitted the enactment of the 
federal loan shark statute was the issue before the Supreme 
Court in Perez v. United States.47 In my opinion, the Court's af-
firmative answer to that question marked an astounding change 
in the concept of federal criminal jurisdiction. The Court there 
held that a local loan shark could be convicted without any 
showing of a nexus between his activities and interstate com-
merce. The basis for jurisdiction was found in a congressional de-
termination that interstate commerce was affected by a tie-in 
between the class of all extortionate credit transactions and or-
ganized crime.48 Justice Stewart's dissent in Perez, however, 
seems compelling. He wrote: 
It is not enough to say that loan sharking is a national prob-
lem, for all crime is a national problem. It is not enough to 
38. 18 u.s.c. § 2312 (1982). 
39. 18 u.s.c. §§ 1201-02 (1982). 
40. 18 u.s.c. §§ 1073-74 (1982). 
41. 18 u.s.c. § 659 (1982). 
42. Wickard v. Filbum, 317 u.s. 111, 118-29 (1942). 
43. Ch. 645, 62 Stat. 793 (1948) (codified at 18 U.S.C. § 1951 (1982)). 
44. Pub. L. No. 87-228, § !(a), 75 StaL 498,498 (1961) (codified as amended at 18 
u.s.c. § 1952 (1982)). 
45. Pub. L. No. 90-321, § 202(a), 82 Stat. 146, 159 (1968) (codified as amended at 
18 u.s.c. §§ 891-96 (1982)). 
46. Pub. L. No. 91-452 § 901(a), 84 Stat. 922, 941 (1970) (codified as amended at 
18 U.S.C. §§ 1961-68 (1982 & Supp. lli 1985)). 
47. 402 u.s. 146 (1971). 
48. See id. at 155. 
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say that some loan sharking has interstate characteristics, for 
any crime may have an interstate setting. And the circum-
stance that loan sharking has an adverse impact on interstate 
business is not a distinguishing attribute, for interstate busi-
ness suffers from almost all criminal activity, be it shoplifting 
or violence in the streets. 49 
Despite Justice Stewart's dissent, it now seems certain that a 
congressional declaration that a particular activity affects com-
merce is sufficient to invoke the interstate commerce power as 
the basis for federal criminal legislation. Such a declaration is 
included in the Drug Abuse Prevention and Control Act of 
I 970,5° where Congress made the finding that "[f]ederal con-
trol of the intrastate incidents of the traffic in controlled sub-
stances is essential to the effective control of the interstate 
incidents of such traffic."51 Having thus generated its own ju-
risdictional base, the statute goes on to authorize, among other 
things, federal prosecution of the otherwise local crimes of pos-
session, distribution, and manufucture of narcotics and danger-
ous drugs. 52 
Thus it is that local trafficking in controlled substances, as 
well as local fraud, loansharking, theft, racketeering, municipal 
corruption, and many other crimes involving matters primarily 
of local concern have become grist for the federal prosecutor's 
mill. As I see it, the ongoing federalization of the criminal law 
has brought with it some very significant constitutional and 
pragmatic problems. The problems are these: 
(I) Unrealistic expectations. In 1985, a total of39,500 criminal 
cases were filed in the ninety-four United States district 
courts. 58 During the same period, more than 1,000 criminal 
cases were filed in the superior courts of the New York state 
court system alone. 54 The Criminal Court of the City of New 
York is said to handle 280,000 misdemeanor cases each year. 55 
Last year, there were 55,000 narcotics arrests in New York 
49. Id. at 157-58 (Stewan,J., dissenting). 
50. Pub. L. No. 91-513, § 101, 84 Stat. 1236, 1242 (1970) (codified as amended at 
21 U.S.C. §§ 801·970 (1982 & Supp. lli 1985)). 
51. 21 u.s.c. § 801(6) (1982). 
52. 21 u.s.c. §§ 841-55 (1982 & Supp. m 1985). 
58. ADMINISTRATIVE OFFicE OF mE UNITED STATES CouRTs, THE UNITED STATES 
CoURTS: A PrcroRrAL SuMMARY S (1985). 
54. New York State Unified Court System: Superior Court- Criminal Tenns, Exec-
utive Summary .3 Uan. 80, 1986) (computer printout). 
55. Fox, Shift ofCiuil Courlju<f[:es Proposed for "Cra& "Backlog, N.Y. LJ., Aug. 14, 1986, 
at l, col. 3. 
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City.56 Nationwide, for the same period, there were but 5,623 
marijuana, controlled substance, and narcotics cases filed for 
consideration by 575 United States district judges."7 Between 
1984 and 1985, the United States District Court for the South-
ern District of New York sustained an increase in its total crimi-
nal caseload of 51.5%, from 695 to 1,053 cases. 5 8 Is it realistic 
to expect that the federal courts in New York City can shoulder 
ten percent of the City's drug cases, as suggested by the state's 
Chief Administrative Judge?59 Does it make sense to designate 
state prosecutors as federal prosecutors for this purpose, as 
proposed?60 From whence are to come the necessary court fa-
cilities and personnel? It simply is unrealistic to expect that the 
federal courts ever will be able to make the slightest inroads in 
handling the cases arising out of the tens of thousands of nar-
cotics and other crimes committed in the nation in each year. 
(2) Diversion of scarce federal resources. This problem was delin-
eated in a decision of the Court of Appeals for the Second Cir-
cuit in a narcotics distribution case heard last year.61 As a 
member of the panel issuing that decision, I was privileged to 
concur in the opinion of a colleague, Jon 0. Newman, who 
wrote as follows: 
Though the case was developed by New York City police of-
ficers, concerns readily visible criminal conduct requiring no 
special investigatory resources or equipment, and involves a 
$30 transaction, the matter became the subject of a federal 
criminal prosecution because it occurred on "federal day," 
the day of the week when federal law enforcement authori-
ties have decided to convert garden-variety state law drug 
offenses into federal offenses. Though we are urged in other 
contexts to tolerate missed deadlines because of the enor-
mous burdens placed upon limited numbers of federal law 
enforcement personnel, ... on "federal day" there are ap-
parently enough federal prosecutors available with sufficient 
time to devote to $30 drug cases that have been developed 
solely by state law enforcement officers. Be that as it may, 
56. N.Y. Daily News, Aug. 1!, 1986, at 5, col. 4. 
57. ADMINISTRATIVE OFFICE OF THE UNITED STATES CoURTS, FEDERAL CoURT MAN~ 
AGEMENT STATISTICS 167 (1985). 
58. UNITED STATES COUJO'S FOR THE SECOND Cmcurr, REPORT OF THE CIRCUIT ExEc-
UTIVE 31 (1985). 
59. Fox, supra nOte 55. at 2, col. 5. 
60. Barbanel, Plan Would Shift Mtm~ Drog Cases IJ> U.S. CoUTts, N.Y. Times, Aug. 31, 
1986, at 40, col. I. 
61. United States v. Agilar, 779 F.2d 123 (2d Cir. 1985), art Jmietl, 106 S. Ct. 1385 
(1986). 
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the case is lawfully within the jurisdiction of the federal 
courts and must be decided. 62 
The obvious question presented by the decision is this: Should 
the federal courts be used for the prosecution of $30 "buy and 
bust" cases? I suggest that it might be a better use of resources 
to reserve federal courts for the prosecution of major interstate 
and international trafficking in those pernicious substances 
that have become a modern-day plague in our nation. The 
same considerations should apply to other crimes as well-fed-
eral prosecution should be limited to misconduct affecting 
clearly defined national interests. 
(3) Duplication of effort in law mforcement. It seems inevitable 
that problems will arise when state and local prosecutors have 
the authority to prosecute the same acts as violations of both 
state and federal law. Sometimes, there are unseemly "turf" 
wars, as was seen recently in New York City in connection with 
investigations into allegations of municipal corruption. 68 
Sometimes, of course, there are clashes over who should be pros-
ecuting crimes in mutual jurisdiction situations, as demon-
strated in regard to drug prosecutions in New York City.64 
Always, there is the spectre of duplication, waste, and destruc-
tive competition for the taxpayer's law enforcement dollar. 
Although there is no constitutional bar to punishing a person 
twice for one act offensive to both federal and state sovereigns, 
is it necessary? Is it efficient? I suggest that the public interest is 
not well served by duplication of effort in law enforcement. 
(4) Unbridled discretion of federal prosecutors. As Congress de-
fines ever more crimes, it becomes inevitable that federal pros-
ecutors gain ever more discretion to decide what crimes they 
will prosecute. This is so because the expansion of federal law 
enforcement agencies, prosecutors and courts cannot keep 
pace with the proliferation of federal crimes. Federal district 
attorneys, therefore, must become very selective as to the 
crimes they will prosecute and those they will decline to prose-
cute. These appointed officials thus acquire the greatest power 
in the law enforcement field, because to them is entrusted the 
62. Id. at 125 (citation omitted). 
Glt Meislin, Prosecutors Yre over Trial Dales in Scandnl Case. N.Y. limes, june 12, 1986, 
at B2, col. 4. 
64. N.Y. Tunes, July 14, 1986, at B1, col. 5. 
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authority to decide which cases they will bring to court and 
which they will not. 
An attorney recently told me of the great effort he was mak-
ing to persuade a United States Attorney not to prosecute his 
client for a state sales tax violation. (The prosecution was 
threatened under the mail fraud statute, of course.) My impres-
sion was that the case would be won or lost on the question of 
the exercise of discretion. Where there are many criminal viola-
tions but only a few can be chosen for prosecution, the prose-
cutor invades the province of the lawmaker. The inevitable 
result is a public perception that the process is unfair. 
(5) Loss of the capacity for self-government. The citizenry in-
creasingly has been conditioned to turn to federal law enforce-
ment and to the federal courts as the first line of defense 
against anti-social conduct. What we are witnessing is an abdi-
cation of responsibility for self-government, reflected in the at-
titudes and lack of accountability of those chosen to govern at 
the state and local level. In the face of municipal corruption, it 
is easy to send for the "federals." If narcotics are sold on the 
street corners of a major city, it is a simple matter to invoke 
high-profile federal criminal prosecution. When loan sharks 
and racketeers infest a municipality, local law enforcement ef-
forts can be relaxed if federal help is on the way. 
But something is lost in the process-the traditions of demo-
cratic self-government and of individual involvement and 
neighborly concern that have been the hallmarks of our society. 
To invite federal authorities to define and prosecute crime in-
volving activities primarily of state and local interest is to con-
cede that state and local government cannot be moved to serve 
the will of the people. I do not believe that the American peo-
ple are prepared to make that concession. 
Before there is a complete merger of state and federal law, 
the following steps might be considered: 
(1) Congress should undertake a study of each and every 
federal criminal statute, identifYing those dealing with matters 
of true national interest and discarding all others. 
(2) No new federal criminal legislation should be enacted 
without assessing the impact of the legislation on federal courts 
and other federal resources. 
(3) Consideration should be given to conferring upon state 
courts jurisdiction over certain federal crimes. This is not a new 
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concept; it has roots in the early days of our judicial system. 65 
(4) The Department of Justice should develop, enforce, and 
widely disseminate precise guidelines circumscribing the exer-
cise of discretion by United States Attorneys. 66 These guide-
lines should proscribe duplication of state prosecution. 
(5) Mail fraud and other criminal statutes given expansive 
interpretation by the courts because of imprecise statutory lan-
guage should be studied with a view toward adopting more 
specific descriptions of the conduct prohibited. 67 
(6) The excellent program introduced by the Department 
of Justice to promote cooperation and coordination among lo-
cal, state, and federal law enforcement agencies should be ex-
panded and encouraged.68 
The criminal law is but one area in which Congress has in-
truded and displaced the functions of the States. But it is the 
duty of Congress, just as much as it is the duty of the judicial 
and executive branches, to maintain that deliberately measured 
allocation of authority between the States and the federal gov-
ernment provided by the Constitution. Given the "underdevel-
oped capacity [of Congress] for self-restraint,"69 to use a 
phrase coined by Justice O'Connor, there may be some doubt 
whether the legislative branch has any great enthusiasm for 
that duty. Chief Justice Marshall wrote that the power of Con-
gress under the Commerce Clause is restrained by "[t]he wis-
dom and the discretion of Congress, their identity with the 
people, and the influence which their constituents possess at 
elections. " 70 These same factors are implicated in the exercise 
of criminal jurisdiction under the Commerce Clause and in the 
whole issue of the state-federal criminal law dichotomy. Of 
these factors, the most important is the influence of the electo-
rate, because in this democratic society the proper direction of 
our federal system can be determined only by the people. 
65. See gmerally Warren. Federal Criminal 1.4ws and the StJJt< Courts, 38 HARv. L. REV. 
545 (1925). 
66. See generally Schwartz, Federal Criminal jurisdiction and Prosecutors' Discretion, 13 LAw 
& CoNll<MP. PROBS. 64 (1948). 
67. Su Hurson, /.imilin€ tile Federal Mail Frond StJJtu,_.A Ltgisl<Ziive Approach, 20 AM. 
GluM. L. REV. 423 (1983). 
68. Under this program, the individual United States Attorneys have organized Law 
Enforcement Coordinating Committees to achieve the program's goals. 
69. Garcia v. San Antonio Metropolitan Transit Auth., 469 U.S. 528, 588 (1985) 
(O'Gonnor,J., dissenting). 
70. Gibbons v. Ogden, 22 U.S. (9 Wheat.) I, 197 (1824). 
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THE FEDERALIST SOCIETY PRESENTS: 
,/ MADISON 
JUDGE ROGER MINER 
U.S. Second Circuit Court of Appeals 
speaking on 
FEDERAL COURTS,. FEDERAL ·cRIMES 
and FEDERALISM 
Judge Miner, an entertainin~ speaker, has been 
mentioned as a candidate for the 
next Supreme Court opening, 
Attendees will have an opportunity to ask questions, and meet officials of 
the Federalist Society. This event is open to the public; there is no 
aitendance fee. 
The Federalist Society is composed of Judges, lawyers and law students 
(as well as lay members) who support ·the principles of limited 
government, and careful separation of governmental powers. Speakers 
at past Federalist Society events have included Chief Justice Burger, 
Justice Rehnquist, Professor Emeritus Raoul· Berger of the Harvard Law 
School, Professor Richard Epstein of the University of Chicago Law 
School, and others. Information concerning the Society can be obtained 
by calling (202) 822-8138, or by writing to the New York Chapter at 80 
Wall Street. Suite 1015. N.Y .. N.Y. 10005. 
Sept. 18th, 6:00 P.M. 
PLACE HYATT HOTEL, Alvin Room, Conference Level 
(THE HYATT HOTEL IS NEXT TO GRAND CENTRAL STATION) 
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Miner Urges Curbing U.S,. Role 
In .fighting Local Drug Crime 
By Alan Kohn 
A federal clr.cuit judge, citing in· 
creasing use ot federal laws to prose-
cute local crime~. bas criticized use 
of U.S. prosecutors and judges to try 
persons involved in ordinary street 
pur_cha.s.ea- ot narcotics. 
l!llltead of federal prosecution of 
"$30 buy·and·bust cases," Judge 
Roger J. Miner suggested, It might 
be better to ·use federal resources for 
prosecution of major "interstate and 
International tratflcklng In those 
pernicious substances that have 
become a modern-day plague In our 
nation.''_ 
National Interests Cited 
For aU crime. he asserted, federal 
prosecutions should be limited to 
"misconduct affecting clearly de-
fined national interests ... 
Judge Miner, a member of the U.S. 
Court of Appeals for the Second Clr· 
cult, made his remarks at a speech 
last week before the New York City 
Chapter ot the Federalist Society, an 
organization of judges, iawyers and 
law students who support limited 
government and separation of gov-
ernmental pow-ers. 
The judge stated he was hoping to 
trigger a debate on the increasing 
federalization of criminal law, which 
he said was attributable to congres~ 
sional development of new legfsla· 
tlon, judges' "expanaive 
interpretation" of laws and 
.. demands of state and local govern~ 
ment'' for aid in criminal law 
enforcement. 
Loea.l Tralllcklng 
Local trafficking In narcotics, as 
well as local fraud, loR!lllharktng, 
theft. racketeering, municipal cor-
ruption and "all other crimes lnvolv· 
tng matters primarily of !~cal 
concern," Judge Miner said. "have 
become grist for the federal prosecu~ 
tor's mill . _. 
"The ongoing federalization of the 
criminal law has brought with it 
some very significant constitutional 
and pragmatic problems.'' Among 
the problems he cited was "unrealis-
tic expectations." 
The judge asked whether It was 
realistic to ask the federal courts in 
New York City to handle 10 percent 
of the City's drug cases, as one state 
judge has suggested, or to designate 
stale prosecutors aa federal attor· 
neys to· tr.y narcotics cases. 
He questioned where wlll the nec-
essary court facilities and personnel 
come from. It "simply is unrealistic," 
he continued, "to expect that the fed-
eral courts ever will be able to make 
the slightest inroads in handling the 
cases arising out of the tens of thou· 
sands of narcotics and other crimes 
committed in the nation each year." 
Such prosecutions, he asserted, 
resulted in a "diversion of scarce 
federal resources" and a "duplication 
of effort in law enforcement." 
Other Problems Noted 
Judge Miner also noted the prob· 
lem of the "unbridled discretion of 
federal prosecutors" that arose from 
Congresa'a expansion ot federal 
criminal jurisdiction. 
Where· there are many criminal 
violations but only a few can be cho· 
sen for prosecution, the judge aald, 
the prosecutor .. invades the province 
of the lawmaker. There Ia then a pub· 
lie perception that the process Ia 
unfair." 
He also cited the problem of the 
"loaa of capacity for aelt·govern-
mont" by which the "citizenry In· 
creaslngly has been condltloned to 
tum to tedera.l law enforcement and 
to the federal courts as the !!rot line 
ot defenae against antl·aoclal 
conduct." 
To Invite federal authorities to de· 
fine and prosecute crimea involving 
activities "primarily of state and lo· 
cal Interest," the judge said, "Is to 
concede that state and local govern· 
ment cannot be moved to serve the 
w!Uof the people. I do not believe that 
the American people are prepared to 
make that concession." 
&·Point Program 
Before there is a "complete merger 
of state and federal law," Judge Min· 
er suggested the tollowtng six steps 
might be considered: 
• Congress should "study" every 
criminal law and eliminate all but 
those that deal with matters of "true 
national interest." 
• No new federal criminal laws 
should be passed without assessing 
the Impact of the legislation on feder-
al courts and other federal reaourcea. 
• Congreaa should consider giving 
state courts jul"lsdiclion over "cer· 
taln federal crimea," ·a suggestion 
that has Its "roots in the early days of 
our judicial system." 
• The Department of Justice 
should develop "preclae guidelines 
ctrcumacrlbtng the exercise of dla-
cretlon by U.S. Attorneys. These 
guidelines should proscribe dupllca· 
Uon ot state prosecution." 
• Mail fraud and other criminal 
laws given "expansive lnterpreta· 
tlon" by judges because of "imprecise 
statutory language should be studied 
with tt view toward adopting more 
speclflc descriptions of the conduct 
prohibited." 
• The "excellent program" of the 
Department oi Justice to promote 
cooperation- and coordinatiOn among 
local, state and federal law-enforce· 
ment agencies should be expanded 
and encouraged. 
Jtchess crash 
!>t:US u .. nt:wn: uuu., mt: o.::tly anu 
. Ajax will trade legal papers. 
The suit centers on the city's 
attempt to stop Ajax from stor~ 
ing gasoline in the tanks, lo-
cated near the Hudson River off 
Water Street. The city bases its 
claim on a local law which pro-
hibits the storage of flammable 
material within city limits. 
The city allows the storage of 
home beating fuel but not gaso-
line, which it says Is more flam~ .,., .... 
/The tanks, while owned by Jo-
lana Enterprises Inc., have been 
The Pilarinos vehicle was smashed in on its front passenger side leased with an option to buy by 
'"d came to ""' sttaddling the double line, f•ciog "'uth, with its ~ 
Hitch's pick~up truek bad sotile damage to its front end and 
frame. It was fadng-nQrtb in die southbound lane. 
noseintbenorthboundlaoe. - e·" C b 
ADastasia Pilarinos was admitted to Northern Dutchess Hospital ·i~.. On QQfS 
and was iD fair coodition tbis morning, the spokesman said f ' · • f 
A 1""<" .... Katarloo Pil•rlo«, was '""'!erred to Kingstoo Q pass Cl y 
:'~:\;~Et:e ~s:i~.~ condition m the in~~:~ unit, c{d _Saturday _ 
other~~ ~ther Kata~ Pilar~ and Maria Pilari~ .l'bDsoN - As a prom~Jtion-
nos, were listed in fair condition at Northern Dutchess HospitaL f~ the passa~ of the Environ-
. · ' , ·, , , . ··~ -. · <MQ .,.. . ~tal Qoolity Boru1 Act of 
:·:~\71~~-~~,· !!12~"-!P"ls~~,&:~¥::;:,·;_:_},_: ~-~::,~7~~·2~=~~£1:~' 
on 1n . m1nu es.t..=:~.:~~~oo;.~~: 
W atsoo was his assailant am 
that he thought the case bad 
been blown out of pro)Xlliion.: 
Connor also called to the 
stand nine witnesses, including 
several who testified that Wat-
son was at a party at the time 
the alleged mugging occ::ured. 
"It just goes to prove that 
sometimes the police do get the 
Wl'Ollg guy," Connor said. 
~ am jost glad to see the 
Watson family stick together 
1e skies 
;how .. · I( 
-·f ;(• ·'' Four Encon boats displaying 
tlirough this whole thing,":. he banners with the bywords "To 
said. "They coold have taken a Correct the Past and · Protect 
plea bargain but they wanted to the Future" will sail by the 
follow through to prove his :iD_· Hudson Boat Launch and ex-
nocence." , · ~; tend an iovitation to private 
The ;ur}. was~ g1ven the * · bOaters to follow, according to 
at 1135 am. following a one- Ellen Muller, regional pnblic 
. hour charge by Judge .warren·. affairs coordinator. _ . 
Zittell during whieh-the'judg~,:· . ~ 
knocked down two of the tbret_ ~ The regatta will set sail from 
charge$ against. Watson.~ ha!(; Albany at about 10:30 a.m. aod 
ThejudgeTuesday:said · _. eod at Rondout. Lamling in 
on points of law he had "gra : Kingstob at about 3:30p.m., she 
reservations'' aflout the felony said. The boats will not stop at 
charges against Watson buf.. Hudson. 
denied Connor's motions· 
Wednesday to throw_ tbe case_'< 
on~ his cbalge, the judge ~ 't 
dueed the felony . charge from · 
second-degree burglary, a ClasS: 
C felony, and reduced one of the_· 
two misdemeanors- to al_ij 
1y-back from the Virgin Islands temptedpetitlarceny. . -:4 
mceanFB-111mayalsomakean Followmg a lunch break, Uu:i 
jury began deliberations at! 
1ddition to the day will be a crop 12:{16 p.m. and notified the court 
ration by Ray Galetta of Ger· they bad a verdict at 12:18 ~ 
The boats, which are sailirig 
today in Lake Champlain, will 
be trailered to Albany for the 
start of Saturday's cruise. They 
will continue the last leg of the 
three-day sail on Sunday, a trip 
which will take them from 
Poughkeepsie to Bear Mountain 
State Park. · 
the schedule of exact acts and 
1 probably not be finn until Sun-
e to last-minute cllanges and jug~ 
Committee is made up of Emil 
verack, acting secretary. Mem-
ervy and Shirley Lewis. both of 
· ''Bnd" Dnntz of Claverack and 
Mellenville. 
committee are the Schenectady 
ittee, Empire State Aeroscience 
il Air Patrol representatives Ed 
IDoty. 
the show are Richmor Aviation, 
:d based operator of the airport; 
1w; New York State Police M:edi~ 
!!em Hovler with older aircraft; 
der, with a hot air balloon. 
_1 Please Turn To Page A-2 
Connor said. :~ 
''I't.bink the time· it took the. 
jury tells it all," be said, who-
noted that the jury ruled 011 
three C<IUDts In just 12 minu~ 
or four minutes per count. ·-'1 
The brief deliberations meanS 
"they roold ,.. the 'truth j. 
whole time," said Watson. ·. 
"I am happy that the tru 
came out." he said. "It should 
have come out a long time ago~~ 
He said the charges against 
him could have been a case of 
mistaken identit!, or could haft 
been the police 'just wanted to 
e.et me for something that~ 
h2~· be had supplied Jl 
lice with a list of alibi witnesses 
Please Turn To Page A-2 
EWS ANALYSIS ;:,~l 
. n approved, the $1.45 billion 
Environmental Quality Bond 
Act would call for $1.2 billion to 
be used for the cleannp of haz-
ardous waste sites; $100 million 
for no-interest loans to be used 
the the closure of municipal 
landfills; and $250 million far-
land acquisition, municipal, ur~ 
ban and cultural parks, and his-
toric preservation, Muller said. 
Industry fees would be used 
to cover about half of the debt 
service on the bond, she noted. 
EnCon boats. in the regatta 
will include three lour-man pa-
trol boats used for enforre-
ment, and the Alosa, a Hudson 
River research vessel which 
holds a crew and 10 passengers. 
ed, Secovnie 1,/asted 
ew.;,notavailable. August, helping -vrith mail check filings. That, he said, 
Kirsch's attorney, Michael Feit of Albanr amounted to attaching a label to a postcard that went 
r tbat she bad pleaded guilty only to a tecbm: to every voter to be sure they hadn't moved or died.-
tn of the election law and that decision was . Initial reports .were that she also worked in the 
~ely on t~e fact that she is (at the time) in Board of Elections office the Sunday before last week's 
, and qmt~ fr~?kly unable to withstand a primary, helping with things like delivering registra~ 
Itt proceeding... tion lists and buff cards to polling places. 1 , 
ply was asked to deliver some absentee hal~ 
1d,- ,,_ ~ essence of the charge was that she 
lf t~ Mr. Novak with the understand~ 
'\, ~1ver them, instead of directly to 
But McGivneY said her husband was unable to fill 
four vacancies among Democratic election inspectors 
in Kinderhook until it was too late for them to attend 
training schools, SO Donald and Pauline Kirsch came to 
the Board of Elections office to pick up training man· 
r. pointing out that the prior Board of Elec~ uals for the new inspecton that Sunday. 
d to reinstate her after initially suspending McGivney said Donald Kirsch, while they were there, 
when that year's primary election still was also photocopied some watchers certificate forms in 
challenges. sa1d another office tor the Board of Elections. 
tion IS that what she pleaded gmltv to was • "I agree·with (Hudson First Ward Supervisor and 
Miner touted 
for nex't spot 
on High Court 
By JOE KILCOYNE 
HUDSON~ U.S. Circuit Court Judge Roger Miner of Hudson, 
who was guest speaker at the Federalist Society's gathering 
Thursday in New 'fork City, reportedly is beiJig touted as among 
the top cOntenders. for the oert vaeancy on the U.S. Supreme 
Court. _ ' 
Miner, who spoke ThurSday on "Federal Courts, Federal 
Crimes and Federalism," reportedly was on the bench this 
morning and unavailable for comment 
But among indications pointed out by some ohsetvers are his 
increasing visibility as a speaker and writer. For- example: 
~ He was asked to speak before the Federalist Society Nation-
al Symposium in Chica~, through a grant from National @d-
owment for the Humamties, in November in observance of the 
bicentennial of the U.S. Constitution. The Fedederalists reputed-
ly were among tbe leading people behind Antonio Scalia, who 
was confirmed this week =-s an associate SUpreme Court judge. 
Other speakers-will include people from the U.S. Attorney Gen-
eral's olfice, a variety of judges and professors from law schools 
at places like Stanford and Harvard. 
~ He will be among the speakers in a series of lectures spon-
sored by the Heritage Foundation in Washington. D.C., for the 
Coristitution's bicentennial · • 
~ He was invited and reportedlY plans to attend the opening 
session of the U.S. Supreme Court on Oct. 6. 
- The New York Law School Law Review, of which Mfner 
was iirst managing editor, dedicated its fourth and last volume 
of 1985 to Miner. It quotes U.S. Sen. Alfonse D'Amato as saying 
Miner is "a man who may someday ascend to the ultimate in our 
judiciary." · · 
The judge reportedly was on the bench this morning and Wl-
available for comment. 
His wife, Jacqueline, who admits her prejndice in the matter, 
declined comment beyond saying that. "I wonld say be's a lead-
in~ contender, if and when the next vacancy should occur. I 
thmk be would be a leading candidate because of his talent and 
his merit." 
"Hudson, NY, has a good shot at the next spot if there becomes 
a vacancy," she said. Jacqueline Miner, a member of George 
Bush's national campaign staff, also said she knew of no open-
mg• 
Colwnbia County Republican Chainnan John Sharpe said be 
had no inside information on any potential appointment to the 
U.S. Supreme Court. But he: said: 
"It wouldn't surprise me. He's an outstanding judge_.He had 
those qualities of self-sacrifice, detennination and dedication 
when he was DA." 
Roger Miner began his careet in public office as Hudson cor-
poration council. He later became an assistant Columbia County 
district attorney and a three-tenn DA. 
He was appointed a state Supreme Court judge in 1975, to the 
Federal District Court in 1981 and to the Second U.S. Circuit 
Court of Appeals - one step below U.S. Supreme Court- in Sep-
tember 1985. · · 
In his talk before the Federalist Society Thursday - which re-
portedly drew the Society's first standing ovation - he said that. 
the enlarged criminal jurisdiction of federal Courts has led to an 
increasing federalization of criminal law . 
"Whether that proposition invokes a challenge to the system 
of dual sovereignty established by the framers of our Constition 
• Secovrue seems Intent on persecuting that county Committeeman John) Grandinetti that I have 
Dt prosecuting. persec?bng- and I can't see no probl~ with ~er character at all and I would in 
~lly when he says he s a Democrat for- all fact rehire her wtthout a problem," McGivney said. 
~ ~h Wbdred for"to-Jtwrs'~'-~~le,..~t&r~~-~?~ tl!~~~j~_c~-u~! '-'~~~---
Please Tum To Page A~2 
can~t force u to c!Ose-0Pe"[.3ti0~ 
because the city has know about 
and allowed the storage of pe-
troleum products at the site for 
"""',..,.. n the city is able to prove the 
tanks are a public nu1sauce 
which results in their c!OSUI'e, 
Ajax wants $13 million in daul-
ages for 1<81: income, ~ 
pensation for the value of the 
land and those costs associated 
with the ownership or leasing of 
the property . 
The city has until Oct. 8 to an-
swer Ajax demands for proof of' 
its charges and UDUl Sept. Z9 to 
provide a list of poteDtial wit-
nesses. . --~i-
No nibbling ~ 
center's 
cheddar 
Meanwhile, county l'esideDts 
are being advised not to eat any 
of the cheese from the distribU-
tion centers until testing re-
veals that there is no danger, be ~ -z. ~ 
said. ' ' 
What are thought to be harm-
less white streaks were discov-
ered Thursday in . catskill iD 
two-J)OUDd blocks of cheese. 
Maab said today after iaJkilu! 
with tbe Needy Family FOoii .. : -
-Distribution PrOgram. a feder-
aDy~fimded program in ~ · 
which oversees the food distri- • · 
blltion in the area ;. --:-, • 
Ouly about oni!-sixtb of the 
...... , 20.000 ...... "' ....... 
distributed in the cout~ty was in 
two-pound blocks, be said. The 
rest were in five-pound blocks. 
The streaks are believed to be 
the result of improper mixing, 
and nolmold or other cou.tami-
Dation, be said. ' • 
1be processed cheese is made 
by mi . ,......, types "' 
cheese, ~b explaioed. Wbite · 
streaks probably meant tbat tbe 
cheese was not mixed tborou~ 
~ ·-Testing by the state Depart- ; 
meDt of Agriculture and Mar- ., 
kets and the state Department 
of Health are e.xpected to be 
<001plete bY the ... "' the day, 
Maab said. ,-
Maab said there is a claaDt'e 
the two-pound blocks may be 
exchanged for the five pound 
blocks, adding that no one 
should eat all! .of the cheese un-
til testing is complete. . 
Residents in 15 towns bave al-
ready received cheese and oth-
er items this week, Maab said, 
and distribution was to continue 
today in five other towns and 
Saturday in Hudson. Cheese will 
be ""tributed, though people . 
will be advised to wait before 
eatingit -: 
Colwnbia Opportuoies bad 
about 15 calls this momiDg 
from recipients of the streaked 
cheese, be said. . . 
Distribution of rice, honey, 
Dour, corn meal and powdered 
milk wiD also continue as nor~ 
mal, he said. 
Cheese sent to Greene and Co-
lumbia coonties is from the 
same warehouse, Maab said. 
The processed Americau 
clreese, considered to be one of 
tbe most durable cheeses. was 
made somewhere in the mid-
west, be said. • 
Catskill police were late 
'Thursday and this morning call-
ing for lbe recall of cheese in 
Greene Cotmty. . 
The recall applies to cheese 
distributed in the villages of 
Catskill Cairo, Greenville and 
Coxsackie. police said. 
A recipient of the cheese re-
ported that it was discOlored 
and tasted odd, Sgt. Cbarles Ad-
Please Tlml To Pu:e A--2 
County towns show hike 
in self-insuranc;e figures 
By JACQUELINE LaCHANCE paflty, county or city, but not actually billed 
to them, said County Treasurer Anne 
Twalklle. The apportionments are added to 
each community's tax rate instead. 
PhillllODI (village), $1,888; $1,860 
ClerDIMit, $2,876; $2,745 HUDSON - Self-insurance apporti-
onments for 1987 for Columbia County and 
its towns and villages are up $16.950 from 
1986, according to figures released by the 
Copake, $8,458; 17.963 
Gallattn, $4,.060; $3,868 
Ghent(toWD). $8,760; $8,374 
county treasurer's office. ' 
The total for 1987 Js $288,500, up from 
$271,550 for 1986. · 
The board of supervisors . approved the 
1987 self-insurance budget of $413,500 at its 
August meeting. Of that, $125,000 will be 
taken from reserves. with the total to be al-
lotted of $288,500, according to the resolu-
tion. 
Here is a breakdown of apportionments 
for each town and village, the city of Hud-
son and the county with the 1986 rate for 
comparison. Listed first IS the new rate, 
second is the 1986 cost 
Ghent (Chatham vDiage), $0; 
Wllsdale:, $6,248; $5,972 
Kinderhook (tow:n}, $11,398; $11.3« 
LivillgstOD, $5,754; $5,607 
- Aneram, $3,763; $3,610 
-Austerlitz, $4,442; $4.123 
canaan. $4,9&0; $4.712 
New Lelnmon, $4,852; $4:,4?3 
Stoek:port, $3;333; $3,194 
Stu,...,..~ $3,854; $3,800 
... .._ $4,180; $3,634 
Under the self-insurance plan, apporti-
onments are deducted from each munici-
Cloalhom (-). $ll,797; tll:m 
Chatham (vlllage~ $4,533; $4,60f 
Claverack (town), $9,379; $8,889 
Columbia Coanty, $168,554; $156,630 
HUdSOJI: city, $17,~ $16,863. 
· ... Miner touted for next spot on High Court ,~'' , 
-Contillued from page A-1 demands by state aod local gov- of capacity 'for self-govern- making im~ise legal- Jan.-
is the question I propose for de- ernments for federal help ill .l'l:l:ent gnage precise and promotion of 
bate," he said. "The discussion criminal prosecution. He said criminal law is "but cooperation and coordiDatioa 
should_ be of particular interest But be said the federal role in one area where Congress has in- among local, state and federal 
to those concerned with main- criminal prosecutions is seen to truded into, and disp]aced the law enforcement agencies. 
taining the traditional functions be limited by the Constitution functions of, tbe states." 
of the states and the vitality of itself. He traced the history of a He suggested a series of cor-
the loth Amendment.." growing federal jurisdiction in rective measures, including a 
He cooclnded hy saymg the 
factor most important In the 
state-federal criminal law di-
chotomy is "the influence of the 
electorate, because ln this dem-
ocratic society the proper di-
rection of our federal system 
can be determined ooly by the 
people." 
He said growing use of feder- criminal matters, as well as study of each ~ criminal 
al courts for criminal prosecu- what he saw as its problems - statute, passing no new crimi-
tion is attributable to including unrealistic expecta- nallaws-without assessing their 
Congressional interest in critni- lions, diversion of resources, du- impacts. giving state courts ju-
nallegislation, expansive inter- plication of law enforcement risiliction over s!r.d· federal 
ptetation of federal criminal efforts, ''unbridled dlscretion of crimes, deve of 
statutes by the courts and federal prosecutors" and a loss guidelines for U . Attorneys, 
.;.Kirsch defended, Secovnie blasted 
Coutinued from page A~l , ~­
up ill something she couldn't 
afford to defend herself on, nor 
did she have the bea1th: Her 
health wouldn't sustain that or-
deal, either. That doesn't give 
those people the right to perse-
cute that woman. That doesn't 
fit in with his_ (Secovnie's) ad as 
'a Democrat. .for all Demo-
crats."' 
McGivney also contended 
that Secovnie and Yusko, when 
they contact t h:e Board of Elec-
tions, always ask to speak to the 
Republican commiSsioner in-
stead of himself •. 
said it is not up to the executive 
conunittee to review appoint-
ments. By state election law, 
McGivney said, he and Republi-
can Election Commissioner 
Glenn Wallace appoint the 
Board of Election staff. 
"' think Dick is confused on 
what we said. No one is ·perse-
Cilting ber or prosecuting her," 
Secovnie said. "The courts_ al-
ready did that. All we said was 
that we felt the full committee 
sbould be informed, since he 
was appointed by the full com-
Nabozny, ~Jt~Oting from the mittee and when anybody is in-
Democrats' bylaws, had said •A-~ted · ti of """ 
the executive committee Is to I.QCIS m posi ons wor-'5 
there, all Democrats· should be 
be a "general advisory commit- considered through the commit· 
tee on all party matters." He tee process and tbe best person 
said be saw patronage jobs, in- should be considered, whoever 
eluding those in the Board of tbat may be." 
stop because it's very important 
that we bave gOOd working 
relationships with all members 
of the party to elect our full 
Democratic ticket this year. 
We've got excellent candi-
dates,'' he said 
As to tele~ing the election 
office, be scud, ''I've never asked 
for the Republican one (com-
missioner) and I am very sel-
dom in contact with the board 
at all, so I don't understand 
what be's talking about." 
Elections office, as a party mat-
ter, especially slnce he saw the "That (work Pauline Kirsch "Our main objective sbould 
1984 primary as a "cloud" bang- did in August) was very imp- be to win this November foe all 
ingovertheBoardofElections. ortantbecausealotofpeoplem onr candidates and one of tbe 
And, responding to Ghent 1984 we felt no longer lived in best ways to do that is to allow 
Democratic Chairman Ed Na- And be contended the ap- the district and the mail check input from all the ~mmittee 
bozny, who also 1s a member of pruntment was "a secret" Me- is the only way to be sure they members on decwons that per-
the county Democrats' exec- Givney said that ''nothmg I do still do, be said" tam to the electoral process." 
utive conundtee, McG1vney in that office is a secret." ''Their sour grapes should be sal(l. 
... jury clears Watson in 12minutes 
The first articft!- de~ed 
claims by Watson's first lawyer, 
George 09!an, that Watsou and 
his mother bad threatened him. 
A second article dealt with Coo-
nor's objections to the first arti-
cle and the possibility of a 
mistrial 
Continued from page A-1 
at the time of the incident, Wat-
son said be believes the charges 
never sholl.!d have h2eu lodged 
against him. . _ 
The case against Watson cen-
tered on the testimOny of Ma-
rtin, who said be witnessed at 
least part of the the alleged rob-
bery and identified Watson as 
the-guilty party. · 
But Connor was able to capi-
talize of contradictions in Ma-
rtin's written statements and 
testimony as well as differences 
in his testimony at grand jury 
hearings and the trial. 
Martin bad said in a written 
statement that be saw Winig be-
ing struck by Watson but under 
questioning by Connor admitted 
he had not actually seen the 
blow. 
Martin also testified be rec-
ognized Watson's face When the 
alleged assailant stood up and 
\\Talked away from Wining. 
He testified that he was "ab-
lolutely" certain the assailant 
... no nibbling 
ContiDued from page A-1 
lit said. "She said it tasted like 
llledictne." he added. 
As a precaution. pollee asked 
~l!_ie_nf;s _ .1!! _ ~!turn Ebeese 
was Watson, a fact the jury ob-
viously did not accepl 
The jury's verdict ends "14-
montbs of pure bell" for Wat-
son, according to his sister Ber-
nice Burgess, wbo said she was 
elated by the decision. 
Beauty Lee Watson, Julius' 
mother, said while she was hap-
py, she also was tired. 
"Julius has lost three jobs-;' 
she said, "but I lost a lot of sleep 
and my blood pressure has gone 
up." 
Mrs. Watson said it was not a 
case of mistaken identity, but a 
"case of imagination on the part 
of officer Martin." 
She said because of continu-
ing court dates, her son lost 
three jobs ill the past 14 months.. 
But she sail he starts a new job 
with Dinosaw Inc. in Hudson to-
day. 
Mter tbe jury verdict, Mrs. 
Watson heaped praise on Con-
nor, wbo she said is an "excep-
tional person." 
"I want everyone in Columbia 
County, in tbe world, to know 
bow great he really is even 
though he is 26 alld young." she 
said "He came to my house 
day, night, on weekemis and 1 
wasn't able to pay him. but that 
didn't matter. 
"I know he is going to sUcCeed 
Connor, tbe son of staie Su-
preme Court Judge John Con-
nor, was special public defender 
for the case. 
Mrs. Watson could not say if 
she's considering civil action 
against the police, saying "I 
really don't know what I am 
going to do." 
Assistant District Attorney 
William Lally said he was not 
disappointed with the outcome 
of the case, despite the fact that 
it was his first trial because 
''the system work." 
He said he had no idea what 
the deciding factor for the jury 
may have been but was satis-
fied that Watson received due 
""""'· The trial was to begin in late 
June but after articles on the 
case appeared in The Register 
Star, Judge Zittell declared a 
mistrial 
Dolan, wtio was public de:o 
fender at the time and ls DOW. 
Columbia CoUnty attorney, said 
be wanted to be removed from 
the case because be feared for 
his safety and for the safety of 
,., .tall. 
Those charges have been re-
futed by Mrs. Watson and by Ju-
lius. 
Because of the mistrial, Con-
nor sou.idlt to move the trial to 
Greene County but that motioD 
was denied by the Appellate Di· 
vision of the state Supreme 
Court. 
In loving memory of my husband, 
Stanley (Sonny) Johnson,· wiH> passed 
away September 19, 1984. Loving 
memories never die, as years roll on anti 
clay's pass by. In my heart a memory is 
kept of one I lovecl and will never 
lo'!Jel. ~-·--""'-'· 
Roger J. Miner 
u.s. Circuit Judge 
The Federalist Society 
Hyatt Hotel 
New York, New York 
September 18, 1986 
FEDERAL COURTS, FEDERAL CRIMES AND FEDERALISM* 
The forthcoming celebration of the Bicentennial of the 
framing of the United States Constitution provides us all with a 
special opportunity to re-examine our national charter and the 
unique federal system it established. .An important debate 
concerning the need to refer to the intent of the Framers in 
interpreting the Constitution already is under way.l That there 
should be a debate over this issue seems curious to me, since 
judges and lawyers always begin their analysis of any document 
with an inquiry into the intention of the parties. It would seem 
especially important that they do so with a document as 
significant as the Constitution. 
Tonight, however, I open the discussion on a different 
front, hoping perhaps to trigger another debate. I begin with 
the proposition that the enlarged criminal jurisdiction of the 
federal courts has led to an increasing federalization of the 
criminal law. Whether that proposition invokes a challenge to 
the system of dual sovereignty established by the Framers of our 
Constitution is the question I propose for debate. The 
discussion should be of particular interest to those concerned 
with maintaining the traditional functions of the states and the 
vitality of the tenth amendment.2 Historically, of course, the 
detection, apprehension, prosecution and punishment of those 
accused of anti-social conduct have been considered state 
functions of the most basic kind. 
~s I see it, the growing use of the federal courts for 
criminal prosecutions is attributable to three factors: ongoing 
congressional interest in the development of new criminal 
legislation~ expansive interpretation of federal criminal 
statutes by the courts~ and the demands of state and local 
governments for federal assistance in criminal law enforcement. 
~dd to these factors the vigor of some federal prosecutors in 
filling the gaps perceived to exist in state prosecutions, and we 
have the makings of a glut that threatens to overwhelm the 
federal courts -- courts that were designed to handle a limited 
number of crimes affecting national interests. 
The restricted role intended for the federal government in 
regard to the exercise of criminal jurisdiction is apparent from 
a reading of the Constitution itself. Jurisdiction over criminal 
matters is referred to specifically in the Constitution only in 
four of the enumerated powers of Congress: the power to provide 
punishment for counterfeiting securities and coin~3 the power to 
punish piracies and felonies committed on the high seas and 
offenses against the law of nations~4 the power to exercise 
jurisdiction at the seat of government and in federal enclaves~5 
and the power to punish treason.6 Obviously, the Framers 
expected that general criminal jurisdiction would remain with the 
States. James Madison put it this way in No. 45 of the 
Federalist Papers: 
The powers delegated by the proposed Constitution 
to the federal government are few and defined. Those 
which are to remain in the State governments are 
numerous and indefinite. The former will be exercised 
principally on external objects, as war, peace, 
negotiation, and foreign commerce; with which last the 
power of taxation will, for the most part, be connected. 
The powers reserved to the several States will extend 
to all the objects which, in the ordinary course of 
affairs, concern the lives, liberties, and properties 
of the people, and the internal order, improvement, and 
prosperity of the State.7 
Despite the limitations envisioned by Madison, the 
Constitution delegates to Congress a number of broad-ranging 
enumerated powers dealing with various matters of domestic 
concern. The Constitution also confers upon Congress the power 
to enact laws necessary and proper for the execution of those 
enumerated powers and for the execution of all other powers 
vested in the officers, departments and government of the United 
States. The authority to adopt criminal legislation is derived 
from these provisions in our national charter. For example, the 
first criminal statute, enacted by the first Congress in 1789, 
defined certain customs offenses8 and was based on the enumerated 
power to lay and collect taxes, duties, imports and excises. The 
Crimes ~ct of 1790, the earliest federal criminal code, 
established penalties for four categories of prohibited 
activities within the exclusive jurisdiction of the federal 
government: felonies committed on the high seas; offenses 
directly affecting the operations of government; crimes committed 
within federal enclaves: and interference with the functioning of 
the federal courts.9 The offenses sanctioned in the Crimes ~ct 
either were mentioned specifically in the Constitution or 
established under the authority of the necessary and proper 
clause. 
The Judiciary ~ct of 1789 divided jurisdiction for the trial 
of crimes against the United States between the District Courts 
and the Circuit Courts.lO ~s orginally constituted, the Circuit 
Courts consisted of one District Judge and two Supreme Court 
Justices and had both trial and appellate jurisdiction. The ~ct 
conferred upon the United States District Courts jurisdiction 
over all crimes and offenses "cognizable under the authority of 
the United States committed within their respective districts, or 
upon the high seas, where no other punishment than whipping not 
exceeding thirty stripes, a higher fine than one hundred dollars, 
or a term of imprisonment not exceeding six months, is to be 
inflicted."ll Jurisdiction over crimes calling for greater 
punishments was vested in the Circuit Courts. 
The very limited jurisdiction of the District Courts was the 
cause of some inefficiency in the early criminal justice system. 
The minutes of the Supreme Court dated February 8, 1791 include a 
copy of a letter from James Duane, first Judge of the District of 
New York, to Chief Justice John Jay. Duane advised that he had 
committed to custody one Goreham, Master of the Sloop Hiram, for 
"Breach of Revenue Laws aggravated by Perjury" and one Seely, 
mate aboard the same vessel, for landing a cargo of coffee at 
night without reporting. Noting that he was without jurisdiction 
to try these offenses by reason of the extent of punishment 
involved, Judge Duane requested that a Circuit Court be convened 
in New York, and it was so ordered by the Supreme Court.l2 
It was not until 1891 that the Circuit Courts became Circuit 
courts of Appeals, exercising appellate jurisdiction only. Now, 
of course, the District Courts have original jurisdiction of all 
offenses against the laws of the United States.l3 Some lawyers 
describe the present-day Courts of Appeals as courts for the 
correction of District Courts' errors and for the perpetuation of 
their own. District Judges compare Circuit Judges to soldiers 
who come onto the battlefield after the battle is over and shoot 
the wounded. One of my District Judge friends swears that he 
once read an Appeals Court opinion containing these words: "We 
reverse, substantially for the reasons stated in the decision of 
the Court below." 
A significant expansion of the criminal jurisdiction of the 
federal courts to cover crimes traditionally punished under state 
law came about in the Reconstruction Period following the Civil 
War. Until that time, federal criminal law generally was 
restricted to conduct directly affecting the functions and 
operations of the national government. The original mail fraud 
statute, enacted in 1872 as part of a legislative package dealing 
with the post office, was remarkable as an extension of federal 
authority into an area formerly thought to be of state concern 
only.l4 To be sure, the statute was enacted in furtherance of 
the constitutional power of Congress to establish post offices 
and post roads, and, despite several amendments over the years, 
proof of its violation still requires a showing of use of the 
mails to establish jurisdiction. The jurisdictional requirement 
has become attenuated, however, by virtue of the Supreme Court 
decision holding that the requirement is fulfilled if the use of 
the mails can be reasonably foreseen in connection with the 
scheme to defraud.l5 
Court decisions defining the scope of the fraudulent conduct 
proscribed also have extended the reach of mail fraud 
prosecutions. Originally designed to prevent the misuse of the 
postal system, the mail fraud statute has evolved by judicial 
interpretation into a vehicle for the prosecution of an almost 
umlimited number of offenses bearing very little connection to 
the mails and ordinarily prosecuted in the state courts. Cases 
involving official corruption on the state and local level have 
been introduced into the federal courts under the umbrella of 
mail fraud, with the courts finding actionable fraud where the 
corrupt officials can be said to have deprived the citizenry of 
intangible rights to their honest, loyal and faithful services. 
Ironically, this theory of breach of fiduciary duty found 
expression in a case in which the court said: "We are cognizant 
of the problem of the ever expanding use of the mail fraud 
statute to reach activities that heretofore were considered 
within the exclusive domain of State regulation."l6 
In recent years the courts have sustained mail fraud 
convictions of a local political leader, whose special 
relationship with the local government was considered sufficient 
to impose a public duty upon him;l7 of an employee said to have 
breached a duty to disclose material information to his 
employer;l8 of a corporate officer for diversion of corporate 
funds to unknown purposes;l9 and of an attorney for a fraud 
generated by a conflict of interest.20 A similarly broad range 
of activity is encompassed by the wire fraud statute, the twin of 
the mail fraud provision. Under that statute, the conviction of 
a man who established a bogus talent agency for the purpose of 
meeting and seducing young women was affirmed.21 
Chief Justice Burger has written that "[w]hen a 'new' fraud 
develops -- as constantly happens -- the mail fraud statute 
becomes a stopgap device to deal on a temporary basis with the 
new phenomenon, until particularized [federal] legislation can be 
developed and passed to deal directly with the evil."22 To my 
mind, that statement raises these important issues: whether 
there is a need for a proliferation of criminal statutes to deal 
with matters already covered under the mail fraud heading; 
whether the expanded interpretation of mail fraud implicates the 
sixth amendment right to be informed of the nature and cause of 
the accusation; and, most important, whether there is a place for 
state criminal law in the formulation of responses to new 
varieties of fraud. 
~s a fount of federal criminal jurisdiction, the power of 
Congress to establish the post office pales into insignificance 
in comparison with its power to regulate commerce among the 
several states. ~t the turn of this century, Congress found the 
need to respond to problems the states could not resolve and 
began to enact criminal legislation to fulfill that need under 
the guise of protecting the channels of interstate commerce. The 
Lottery ~ct, prohibiting the transportation of lottery tickets in 
interstate commerce, and the Mann Act, prohibiting the movement 
of women across state lines for prostitution, were early examples 
of such laws. In upholding the constitutionality of these two 
Acts, the Supreme Cou.rt rejected tenth amendment violation 
arguments23 as well as contentions that the commerce power was 
not broad enough to support the legislation.24 Thus reinforced 
by the Supreme Court, Congress pushed on to adopt new criminal 
statutes purportedly protective of interstate commerce channels, 
supposedly responsive to problems unreachable by state law and 
always instrusive into areas previously of exclusive state 
concern: transportation of stolen vehicles; kidnapping; flight 
to avoid prosecution; and theft from interstate commerce. 
When the Supreme Court upheld the authority of Congress 
under the commerce clause to regulate intrastate activity 
affecting interstate commerce,25 the stage was set for the most 
expansive intervention of the federal government in crime control 
since the beginning of the Republic. This extremely broad 
interpretation of the commerce power has enabled Congress to 
provide for the prosecution of local racketeering under the Hobbs 
~ct,26 which punishes those who affect commerce by robbery or 
extortion; the Travel Act,27 which prohibits interstate travel to 
promote various forms of unlawful activity; the Extortionate 
Credit Transaction Act,28 which outlaws extortionate credit 
transactions or "loansharking" and, in recent years, the 
all-purpose Racketeer Influenced and Corrupt Organizations Act.29 
Whether the Constitution permitted the enactment of the 
federal loan shark statute was the issue before the Supreme Court 
in Perez v. United States.30 In my opinion, the Court's 
affirmative answer to that question marked an astounding change 
in the concept of federal criminal jurisdiction. The Court there 
held that a local loan shark could be convicted without any 
showing of a nexus between his activities and interstate 
commerce. The basis for jurisdiction was found in a 
congressional determination that interstate commerce was affected 
by a tie-in between the class of all extortionate credit 
transactions and organized crime. Justice Stewart's dissent in 
Perez, however, seems compelling. He wrote: 
[i]t is not enough to say that loan sharking is a 
national problem, for all crime is a national problem. 
It is not enough to say that some loan sharking has 
interstate characteristics, for any crime may have an 
interstate setting. And the circumstance that loan 
sharking has an adverse impact on interstate business 
is not a distinguishing attribute, for interstate 
business suffers from almost all criminal activity, be 
it shoplifting or violence in the streets.31 
Despite the Stewart dissent, it now seems certain that a 
congressional declaration that a particular activity affects 
commerce is sufficient to invoke the interstate commerce power as 
the basis for federal criminal legislation. Such a declaration 
is included in the Drug Abuse Prevention and Control Act of 1970, 
where Congress made the finding that "[f]ederal control of the 
intrastate incidents of the traffic in controlled substances is 
essential to the effective control of the interstate incidents of 
such traffic.n32 Having thus generated its own jurisdictional 
base, the statute goes on to authorize, among other things, 
federal prosecution of the otherwise local crimes of possession, 
distribution and manufacture of narcotics and dangerous drugs. 
Thus it is that local trafficking in controlled substances, 
as well as local fraud, loansharking, theft, racketeering, 
municipal corruption and all other crimes involving matters 
primarily of local concern have become grist for the federal 
prosecutor's mill. As I see it, the ongoing federalization of 
the criminal law has brought with it some very significant 
constitutional and pragmatic problems. The problems are these: 
-Unrealistic expectations. In 1985, a total of 39,500 
criminal cases were filed in the ninety-four United States 
District Courts.33 During the same period, more than 51,000 
criminal cases were filed in the Superior Courts of the New York 
State Court System alone.34 The Criminal Court of the City of 
New York is said to handle 280,000 misdemeanor cases each year.35 
Last year, there were 55,000 narcotics arrests in New York 
City.36 Nationwide, for the same period, there were but 5,623 
marihuana, controlled substance and narcotics cases filed for 
consideration by 575 United States District Judges.37 Between 
1984 and 1985, the United States District Court for the Southern 
District of New York sustained an increase in its total criminal 
caseload of 51.5%, from 695 to 1,053 cases.38 Is it realistic to 
expect that the federal courts in New York City can shoulder 10% 
of the City's drug cases, as suggested by the State 
~dministrative Judge?39 Does it make sense to designate state 
prosecutors as federal prosecutors for this purpose, as 
proposed?40 From whence are to come the necessary court 
facilities and personnel? It simply is unrealistic to expect 
that the federal courts ever will be able to make the slightest 
inroads in handling the cases arising out of the tens of 
thousands of narcotics and other crimes committed in the nation 
in each year. 
-Diversion of scarce federal resources. This problem was 
delineated in a decision of my Court in a narcotics distribution 
case we heard last year. ~s a member of the panel issuing that 
decision, I was privileged to concur in the opinion of a 
colleague, who wrote as follows: 
Though the case was developed by New York City 
police officers, concerns readily visible criminal 
conduct requiring no special investigatory resources or 
equipment, and involves a $30 transaction, the matter 
became the subject of a federal criminal prosecution 
because it occurred on "federal day," the day of the 
week when federal law enforcement authorities 
have decided to convert garden-variety state law drug 
offenses into federal offenses. Though we are urged in 
other contexts to tolerate missed deadlines because of 
the enormous burdens placed upon limited numbers of 
federal law enforcement personnel, ..• on "federal 
day" there are apparently enough federal prosecutors 
available with sufficient time to devote to $30 drug 
cases that have been developed solely by state law 
enforcement officers. Be that as it may, the case is 
lawfully within the aurisdiction of the federal courts 
and must be decided. 1 
The obvious question presented by the decision is this: Should 
the federal courts be used for the prosecution of $30 "buy and 
bust" cases? I suggest that it might be a better use of 
resources to reserve federal courts for the prosecution of major 
interstate and international trafficking in those pernicious 
substances that have become a modern-day plague in our nation. 
The same considerations should apply to other crimes as well --
federal prosecution should be limited to misconduct affecting 
clearly defined national interests. 
-Duplication of effort in law enforcement. It seems 
inevitable that problems will arise when state and local 
prosecutors have the authority to prosecute the same acts as 
violations of both state and federal law. Sometimes, there are 
unseemly "turf" wars, as was seen recently in New York City in 
connection with investigations into allegations of municipal 
corruption.42 Sometimes, of course, there are clashes over who 
should be prosecuting crimes in mutual jurisdiction situations, 
as demonstrated in regard to drug prosecutions in this City.43 
~!ways, there is the spectre of duplication, waste and 
destructive competition for the taxpayer's law enforcement dollar. 
~!though there is no constitutional bar to punishing a person 
twice for one act offensive to both federal and state sovereigns, 
is it necessary? Is it efficient? I suggest that the public 
interest is not well served by duplication of effort in law 
enforcement. 
-Unbridled discretion of federal prosecutors. As Congress 
defines ever more crimes, it becomes inevitable that federal 
prosecutors gain ever more discretion to decide what crimes they 
will prosecute. This is so because the expansion of federal law 
enforcement agencies, prosecutors and courts cannot keep pace 
with the proliferation of federal crimes. Federal district 
attorneys therefore must become very selective as to the crimes 
they will prosecute and those they will decline to prosecute. 
These appointed officials thus acquire the greatest power in the 
law enforcement field, because to them is entrusted the authority 
to decide which cases they will bring to court and which they 
will not. An attorney recently told me of the great effort he 
was making to persuade a United States Attorney not to prosecute 
his client for a state sales tax violation. (The prosecution was 
threatened under the mail fraud statute, of course.) My 
impression was that the case would be won or lost on the question 
of the exercise of discretion. Where there are many criminal 
violations but only a few can be chosen for prosecution, the 
prosecutor invades the province of the lawmaker. There is then a 
public perception that the process is unfair. 
-Loss of the capacity for self-government. The citizenry 
increasingly has been conditioned to turn to federal law 
enforcement and to the federal courts as the first line of 
defense against anti-social conduct. What we are witnessing is 
an abdication of responsibility for self-government, reflected in 
the attitudes and lack of accountability of those chosen to 
govern on the state and local level. In the face of municipal 
corruption, it is easy to send for the "federals." If narcotics 
are sold on the street corners of a major city, it is a simple 
matter to invoke high-profile federal criminal prosecution. When 
loan sharks and racketeers infest a municipality, local law 
enforcement efforts can be relaxed if federal help is on the 
way. But something is lost in the process -- the traditions of 
democratic self-government and of individual involvement and 
neighborly concern that have been the hallmarks of our society. 
To invite federal authorities to define and prosecute crime 
involving activities primarily of state and local interest is to 
concede that state and local government cannot be moved to serve 
the will of the people. I do not believe that the American 
people are prepared to make that concession. 
Before there is a complete merger of state and federal law, 
the following steps might be considered: 
-Congress should undertake a study of each and every 
criminal statute, identifying those dealing with matters of true 
national interest and discarding all others. 
-No new federal criminal legislation should be enacted 
without assessing the impact of the legislation on federal 
courts and other federal resources. 
-Consideration should be given to conferring upon state 
courts jurisdiction over certain federal crimes. This is not a 
new concept; it has roots in the early days of our judicial 
system.44 
-The Department of Justice should develop, enforce and 
widely disseminate precise guidelines circumscribing the exercise 
of discretion by United States ~ttorneys.45 These guidelines 
should proscribe duplication of state prosecution. 
-Mail fraud and other criminal statutes given expansive 
interpretation by the Courts because of imprecise statutory 
language should be studied with a view toward adopting more 
specific descriptions of the conduct prohibited.46 
-The excellent program introduced by the Department of 
Justice to promote cooperation and coordination among local, 
state and federal law enforcement agencies should be expanded and 
encouraged.47 
The criminal law is but one area where Congress has intruded 
into, and displaced the functions of, the states. But it is the 
duty of Congress, just as much as it is the duty of the judicial 
and executive branches, to maintain that deliberately measured 
allocation of authority between the states and the federal 
government provided by the Constitution. Given the 
"underdeveloped capacity [of Congress] for self-restraint,n48 to 
use a phrase coined by Justice O'Connor, there may be some doubt 
whether the legislative branch has any great enthusiasm for that 
duty. Chief Justice Marshall wrote that the power of Congress 
under the commerce clause is restrained by "[t]he wisdom and the 
discretion of Congress, their identity with the people, and the 
influence which their constituents possess at elections. • • ..49 
These same factors are implicated in the exercise of criminal 
jurisdiction under the commerce clause and in the whole issue of 
the state-federal criminal law dichotomy. Of these factors, the 
most important is the influence of the electorate, because in 
this democratic society the proper direction of our federal 
system can be determined only by the people. 
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